
~: 26305065

~ Date : 26.09.2016~ ~ ~ c=rrm:N Date of Issue

alga (3r8le - II) r arafau ) sir& gee
~.-c 61 q cfti I~G-1 ~, tllci ci''j +-i fui 61, 4~ fBi ~ cr=?i cb "cb" -qm-,. " .37lqIqlsl, 37TalaTd- 380015.

en ~~: File No: V2(ST)147 /A-ll/2015-16:=tJ1+ ! 10 ~t6 .
~ ~~~: Order-In-Appeal No ..AHM-LVTAX-OOO-APP-0101 -16-17·he
Tf

Passed by Shri Uma Shanker Commissioner (Appeals-II)
_____~~ 3li5'icilc4Ici : 31I':"!cfcilC'lll m ~ ~ 3TITTf x:f

---------~:----- ~~
Arising out of Order-in-Original No STC/Ref/93/HCV/Raj/Div-111/15-16 Dated 14.12.2015

Issued by Assistant Commissioner, Div-Ill, Service Tax, Ahmedabad

tf 314~WBctf cpf "WT ¥ 1fctT Name & Address of The Appellants

M/s. Raj Enterprise Ahmedabad
·~ ~ ~ ~~ ~ 'lfr arfc@ ~~ cITT ~ f.ik1~Rslct WPR ~ cnx
roar t­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fclW<l~. 1994 ~ tITTT 86 cfi 3Tc'!T@ ~ cITT -Pi-9 cfi tfffi ~ \J1T~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

af?a fta fl vi zrcen, sure grcas gi hara a4l4ha nnf@rar 3i. 2o, ea
g1fft:lcC'l cf51-CJl'3o-s, ~ -;:,TR, 3li:\'icilc4Ici-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r@Ra =Inf@eras aht fa#ta 3rf@)fq, 1994 #t Irr 86 (1) cfi 3Tc'!T@ ~
~f.ill'ilc!RI, 1994 cfi ~ 9 (1) cfi 3Tc'!T@ ~l:llft:r "CnTB ~.ii- 5 B "ifR ~ if ct't
\i'fT "flcfi1fr vi a arr fGr arr #a fag r@ al n{ st sat #fzi
1N11 ft afe; (Gr ga 7fr m "ITT<ft ) 3ftx ~ B itR:r x-Q.TR B~ cn1 .-ll lll4lcl
~{® %, cfITT fa as~a eta a # -xllll4"1ei cfi ~ '1ftlts:;1'1 cfi -;,r, ~ ~-&ifcha ~
ls sf aa alt min, nu #6l lfT1T 3TR wrrm rzTr uifus5 al z UR n
t cffiT ~ 1ooo/- ~ ~ "ITT<fi I urei hara at min, ant d lfT1T 3TR WITTIT ·n sf
I, 5 El ZIT 50 cl4 Tc "ITT at 6u; sooo/- uh 3uft a)ft srgi aa #t nit, anu #
lfT1T 3TR wrrm 7TIT ufT 6T, 50 ala uT Ga vnear t agi4; 10000/- # aft ztf 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules· 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the am0unt of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed batik draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is sit.~"""'-2s2et $48u, ~
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(iii) fcRfr;r 3T~,1994 ctr eITTf 86 ctr q--arr3ii va (2) a siafa 3rf tar
am7a6al, 1o94 fz 9 (2) siafa fefffa ma val-7 # # us hf vi Gr mer
3nrgaa, , atrn gcas (r4ta) z#ma uRit (0IA)( wa a ufa uR srf) 3ITT .3fCR
37gr, Tzr / 3q 317gal 312raT Aaa, tu UTT zycen, 3fl#ta Inf@raw at maa
cfi ~ ta" ~ 300T (010) ctr ~ 'if"~ miff I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 11i~ ~rmc,m ~ 3lft!frrwr, 1975 ctr mIT LR r4at-1 a sffa feffa fag
3IR JG 3mgr vi emu qf@rat a am2r #6 uf R 6.so/-- ha al rznraa zyca fez
WIT m.=iT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. vim yea, nr z4ca gi ata 3fl4tu =urnf@rant (rffaf@) Rana6t, 1os2 afa
1.,rct 3Rl "fi""~ ~11@ cnl" fl [nferaa ah fruit at 3i ft zn 3TTcf)PIB fclR:tT "GIToT 'g' 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~Q_rn, ~ 3c-crTc;" Q_rn gd ara 34#r ,f@raw (@@rv4a)m'H 3-l1frc;rr in~ ;fl"
#ctr 35euz a/ca 3f@1fez1a, r&yy Rtnr 34q 3iaiifart(@in-2) 35f@1f7a cg(go&y #r is
29) fecria: a&.e.2oy 5it Rr fa#tr 3f@fez1, «&&y # at z eh 3iauaaa at aft arar #ra, arr
f.:rt~ tB'r ~ q_-&-~fti ;jjdiTact 3rflaj &, aqrf fnz arr in 3fc1¾, ;jjdiTlr art 3rhf@r 2r f@r

aratuu 3if@rarz
ctc--&Rf 5eura eravi#clr<ITT" in .3t=r¾r "fr faa grca"3ear gr@rr?­

(il 'tlm 11 g>r in ~ ~ ~cnJT

(ii) °B""1clc ;jjdiT cB'r C>l1° ~ d]c>fcf ~

(iii) :il.-rcrc ;Jfd-fT Fc'l<lJ-JlcJC>ll in~ 6 in 3fc1¾, ~ ~

c:, 3fm ~Qrc=f ~ fcfi" lf-8" 'l.TFCT in i;ncruTc-f fmfi<T (~"f. 2)~. 2014 in .3,R;F3:r :ff~ f<Rft·
~<Tgffiffr in m-ra=r farfta rarer 3r5ff trct 3rcftc;r <ITT~c=r~ AA 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sif a, s 3nr hruf 3r4hr f@rawrh var sf rea 3zrar rea z avs
fclc!1Rc1 ~ c-1r diT<TT fclrQ"mr a/can h 10% 2paru3 sziarrus faff@a t aar ush
10% 21areuRt 5rrat?1
4(1) In view of above, an appeal against this order shall lie before the Tribun
payment of 10% of the duty demanded where duty or duty and penalty are in disp 1

penalty, where penalty alone is in dispute. --...;.- 1

0

0



3
#es.st!°
:.

ORDER IN APPEAL

V2(ST)147/A-11/2015-16

M/s. Raj Enterprise , 402, Twinkle Complex, Nr. Dhananjay Tower,

Satellite, Ahmedabad- 380 015 (hereinafter referred to as 'appellants') have filed

the present appeals on 12.02.2016 against the Order-in-Original number

STC/Ref/93/HCV/ Raj/Div-III/15-16 dated 14.12.2015 (hereinafter referred to as

'impugned orders') passed by the Deputy Commissioner, Service Tax, Div-III, APM

Mall, Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the appellant (STC No. AAJFR 0130M

SD001) has entered in to Joint Venture Agreement dated 24.04.2007, effective up
to 31.03.2013, with Das Prakash Restaurant & Ice cream Parlor Pvt. Ltd

(hereinafter referred to as 'said company'), a company registered under Companies

Act, 1956 to start food chain business. Appellant were required to provide

infrastructure and said M/s Das Prakash Restaurant & Ice cream Parlor Pvt. Ltd was

required to extend expertise in running franchise business. Appellant, as per

agreement, was getting 20% of net monthly revenue or Rs. 50,000/- whichever s
higher. Appellant had not paid service tax up to 31.03.2013 (i.e. agreement period)

on whatever appellant received as it was profit for them from revenue sharing
business. Appellant had received profit sharing income of Rs. 15,18,752/- and rent
income of Rs. 6,00,000/- in 2012-13 on which service tax was not paid as it was

considered profit from business.

0

3. Though the agreement was not in force after 31.03.2013 the business

continued and appellant received 20% of net revenue in 2013-14 for which service
tax return has been filed considering receipt as renting of immovable property.

'Appellant has filed a refund claim for Rs. 2,41,620/- on 23.12.2014 under
provisions of section 11B of CEA 1944. It is claimed that instead of paying

2,12,491/- an amount of Rs. 4,54,111/- has been paid by mistake vide challan
dated 28.12.2013 for service tax of Financial Year 2013-14 on taxable service

rendered of Rs. 17,19,185/-. For scrutiny of claim documents for period for 2012­
13 and 2013-14 i.e ST-3 return for, GAR-7 challan, form 26 AS, Balance sheet

along with profit and loss A/c was called for but was not provided by the appellant

hence a show cause notice dated 05.03.2015 was issued proposing to reject the

claim as documents were not submitted. No any other reason was stated to reject
the claim. Appellant submitted required document in personal hearing dated

30.03.2015 and 01.10.2015.

4. Show cause notice dated 05.03.2015 was adjudicated by impugned OIO vide
aaeries._

refund was rejected on ground that appellant has failed to substantiate t
has been an excess payment of Service Tax of Rs. 2,41,620/- and ·
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ambiguity prevails so far as the discharge of tax liability for financial year 2012-13

is concern. Moreover adjudicating authority was apprehensive of that Rs.

4,54,111/- shown as current liability in balance sheet & P/L A/c of 2013-14 was

inclusive of service tax not paid for 2012-13. Another reason quoted in impugned
OIO is that no concert reasons have been placed on record as to how unique value

of Rs. 4,54,111/- was arrived while paying service tax for 2013-14. Further it is

sated that service tax burden has been passed on to the recipient company

therefore it being the case of unjust enrichment refund can not be passed.

5. Being aggrieved with the impugned order, the appellants preferred an appeal
on 12.02.2016 before the Commissioner (Appeals-!I) wherein it is argued by
appellant that­

I. Impugned OIO is travelling beyond the show cause notice dated 05.03.2015
as appellant is never put to show cause as to why refund shall be rejected.

II. Income out of joint venture agreement to be treated as a profit out of

restaurant activity business, which is a part of share from joint venture

business. Such receipt can't be treated taxable income which is liable to tax
under service tax.

III. In balance sheet Rs. 4,54,111/- is on Asset side and not on liability side
meaning by this is reflection of payment done (receivable) and not amount
due. If this amount is payable, then it will be reflected at liability side of
balance sheet.

IV. In 2012-13 income was below exemption limit hence ST-3 was not filed and
this is not valid reason for denial of refund.

V. Assumption that service tax burden has been passed on to the said M/s Das

Prakash Restaurant & Ice cream Parlor Pvt. Ltd is totally wrong.· From

available data, it is very much clear that appellant has started to charge and
collect service tax only w.e.f. 01.04.2013. Appellant has produced the
certificate dated 01.01.2016 issued by the Charted Accountant Shri Pankaj R.
Shah & Co. wherein it is stated that; appellant had not received/collected any
amount towards the service tax from on M/s Das Prakash Restaurant & Ice
cream Parlor Pvt. Ltd from period 01.04.2007 to 31.03.2013. So burden of
service tax is not passed on M/s Das Prakash Restaurant & Ice cream Parlor
Pvt. Ltd from 01.04.2007 to 31.03.2013. Also the burden of excess amount
of service tax paid of Rs. 2,41,620/- has not been passed on to M/s Das
Prakash Restaurant & Ice cream Parlor Pvt.

0

0
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DISCUSSION AND FINDINGS

6. Personal hearing in the case was granted on 17.08.2016. Shri Pankaj R.
Shah, Charted accountant, appeared before me and reiterated the grounds of

appeal. They stated that they have shown in Balance Sheet on Assets and not as
liability on the amount of refund.

7. I have carefully gone through the facts of the case on records; grounds of

appeal in the Appeal Memorandum and oral submissions made by the appellants at
the time of personal hearing.

8. I find that from para 8.1 of impugned OIO the adjudicating authority is
convinced that ­

o I. The data deducted from Balance sheet and profit and loss A/c for the F.Y.
2013-14 Rent Income is Rs. 19,31,675/- (Inclusive of service tax of Rs.
2,12,491/-) and Rs. 17,19, 185/- (exclusive of service tax).

II. The data deduced from invoices and income ledger for the F.Y. 2013-14, The

rent income is Rs. 19,31,675/- (inclusive of service tax of Rs. 2,12,491/-)

and Rs. 17,19,185/- (exclusive of service tax).
III. Data deduced from Form 26 AS, rent income is Rs. 17,19,185/-.

IV. The data deduced from the half yearly returns for the period April-September
2013 and October-March 2013-14 , the taxable value of rent is Rs.

17,19,185/- and service tax of Rs.2,12,491/-.

9. In para 8.2 of impugned OIO it is stated that...." Thus , on a superficial view of

the above data which indicates that the taxable value of the service provided by the

() said claimant during the financial year 2013-14 was Rs. 17,19,185/- and
accordingly they were liable for paying an amount of Rs. 2,12,491/- only, it appears

that the claimant has rightly contended that they have paid an excess amount of
Rs. 2,41,620/- [4, 54,111 - 2,12,491]. However, I find that on deeper scrutiny of
documents submitted with claim, it appears that situation is not so explicit and

there exist ambiguities and certain question requires to be answered before

maintainability of the refund is fortified ...."

10. Following so called ambiguities are pointed out in impugned OIO for rejecting

the refund claim.

I. It is no where been substantiated by the claimant as to why and under

which circumstances this unique figure of Rs. 4,54,111 was only to be chose
· · +R (APpas the amount to be paid. · r
. . ~

~I
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II. Figure of Rs. 4,54,111 has been reflected in the balance sheet & P/L A/c for

FY. 2013-14 under the head of "current liabilities" , subsequent to which
assets and liabilities sides of the balance sheet has been neutralized.

III. Service tax registration was given on 07.11.2012. Claimant has not filed ST-

3 return for period Oct-Dec 2012-13 for income received of Rs. 21,18,752/­
and has not paid service tax. [Note- the adjudicating authority by mistake

has shown the data as of period 2012-13 as data of 2013-14 in para 8.4(i) of
impugned 010.]

11. I find that above I to III ambiguities stated has not be brought out in show
cause notice dated 05.03.2015. I find that adjudicating authority has travelled
beyond show cause notice. Further had these ambiguities been therein show cause

notice , then also it would not have been proper to reject the refund on that basis

as long as data of 2012-13 deducted from Balance ,profit and loss A/c, invoices,
income ledger and are in agreement with the data deduced from the half yearly

returns for the financial year 2013-14. All documents stated at para 8(i) to 8(iv)
shows service tax payable as Rs. 2,12,491/- for financial year 2012-13 and
adjudicating authority has not held these data to be wrong. Merely on ground that

Figure of Rs. 4,54,111 has been reflected in the balance sheet on 'current liability

side' , STC returns not filed for previous period (period other then claim period) and
claimant not clarifying how unique figure of Rs. 4,54,111 was paid vide challan
dated 28.12.2013 refund is rejected. I find that original adjudicating authority has
rejected the refund claim on assumption and presumption which is not backed by
any concrete evidence and beyond the scope of SCN. I therefore hold that these
grounds are not just and proper for rejecting the claim. I do not find any reason to
reject the claim.

12. In view of above, appeal filed by the appellants is allowed.

ht.l..?
olkeRy

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

0

".,y?
(R.R. WL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

M/s. Raj Enterprise ,

402, Twinkle Complex,

Nr. Dhananjay Tower, Satellite,

Ahmedabad- 380 015
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.Ex, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-III, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.
6) Guard File.

7) P.A. File.
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